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STATEMENT OF THE FACT 

1. The parties to this arbitration are Delicatesy Whole Food (hereinafter 

"CLAIMANT") and Comestibles Finos Ltd (hereinafter "RESPONDENT") 

collectively (The Parties). 

2. CLAIMANT is a medium sized manufacturer of fine bakery products in 

Equatoriana. RESPONDENT is the leading gourmet supermarket chain in 

Mediterrano. It is a global compact member since 2002, and intend to become a 

global compact lead company by 2018. 

3. On 3-6 March 2014 The parties met each other in chain Food Fair, and had a long 

discussion about topics surrounding ethical production and the need to monitor 

suppliers as they are Global Compact members.  

4. On 10 March 2014 RESPONDENT issued an invitation to tender and sent tender 

documents to CLAMANT and five other companies. In this tender, RESPONDENT 

made clear that it would only accept offers which complied with this tender 

documents and guarantee that the contract would be governed by RESPONDENT 

General Conditions of contract and its code of Conduct for Suppliers. 
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5. On 17 March 2014 CLAIMANT declared its intent to contract by sending a signed 

letter of acknowledgment and submitted its offer which contain a minor amendment 

on the shape of goods and the way of payment.  

6. On 7 April 2014    RESPONDENT accepted CLAIMANT offer despite the high 

price and the amendment on the shape of goods and the way of payment after insured 

that CLAIMANT accepted all the other terms of the tender. 

7. between May 2014 and January 2017 RESPONDENT accepted all the goods 

sending regularly from CLAIMANT and paid the price in the date. 

8. On 27 January 2017 After had doubts on CLAIMANT suppliers of cocoa, 

RESPONDENT mailed CLAIMANT, raising its concern regarding the 

sustainability practices adopted by Ruritania Peoples Cocoa, and stop accepting 

delivery until the situation would be clear.  

9. On 10 February     CLAIMANT emailed RESPONDENT confirming its doubts 

that the chocolate cakes was made with cocoa beans which had not been farmed in 

a sustainable way but in clear contradiction to the requirements of the contract  

1. After the complete destruction of trust in CLAIMANTs ability to deliver chocolate 

cakes which comply with the requirement of sustainable farming made a 

continuation of the supply relationship impossible, RESPONDENT terminated the 
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contract and informed CLAIMANT that it would no further payment and demanded 

the damages or price reduction for the cakes delivered and paid for.            

10. On 30 June 2017     CLAIMANT commenced its notice of arbitration  

11. On 31 July 2017        RESPONDENT responded to the notice of arbitration accepted 

Mr. Prasad’s appointment  

12. On 4 May 2017 RESPONDENT discovered that arbitration is funded for 

CLAIMANT by find funds which has many relations with Mr. Prasad and 

immediately contacted the arbitral tribunal  

13. On 14 September 2017 RESPONDENT issued his notice of challenge of Mr. 

Prasad concern to the conflict of interest due to lake of impartiality and independents 

of Mr. Prasad  
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SUMMARY OF ARGUMENT  

14. ISSUE 1: truncated arbitral tribunal compressing the none-challenging member 

should decide on the challenge of Mr. Prasad due to the agreement of the parties to 

avoided the participating of any institution which means that parties excluded the 

application of article 13 (4) UNCITRAL arbitration rules  

15. ISSUE 2: Mr. Prasad should remove from the arbitral tribunal due to his lake of 

impartiality and independents. The previous opinions of Mr. Prasad about the merits 

of this arbitration and the avoidance of the CLAIMANT to announce the find fund 

finding are clear evidence of Mr. Prasad’s lake of impartiality on the other hand the 

prior appointment of Mr. Prasad made by Mr. Fastrak law firm, the appointment 

made by find fund branches and contemporary work of Mr. Prasad’s partner in the 

same firm as a council in related arbitration are clear evidence of Mr. Prasad lake of 

independence. 

16. ISSUE 3: RESPONDENT general condition is applicable and should govern the 

contract as they well accepted by the CLAIMANT  

17. ISSUE 4: CLAIMANT did not fill full Its obligations under RESPONDENT general 
conditions which impose the obligation of achieve a result and not just producing 
best efforts	
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ISSUES  

ISSUE1- THE ARBITAL TRIBUNAL SHALL DECIDE THE CHALLENGE OF MR. 

PRASAD WITHOUT HIS PARTICIPATION  

18. CLAIMANT alleges that the appointing authority is the institution who must decide the 

challenge under the chosen rules [MoC Pa.6]. Contrary to the CLAIMNTs allegations the arbitral 

tribunal and not the appointing authority shall decide the challenge under the party’s agreement(I). 

And the decision needs to be made without the participation of Mr. Prasad(II). 

I- THE ARBITRAL TRIBUNAL SHALL DECIDE THE CHALLENGE OF MR. 

PRASAD  

19. The parties have agreed on a contractual dispute resolution mechanism that excludes the 

involvement of ay decision maker other than the arbitral tribunal. 

20. The procedural law chosen by the parties is binding in arbitration [lew, mistelis, kröll P.413 

Pa. 17-8]. In this case, the UNCITRAL Model law on international commercial arbitration (MAL) 

chosen by the parties allows them to shape their own procedures for the challenge [R.12 cluase20 

C2; Art. 13.1 MAL]. 

21. Because all disputes should be solved with the limits of the parties’ agreements [Lew, 

Mistlelis, kröll P.413 Pa.17-8]. Then, the tribunal must determine what authority the parties 

intended to give in their agreement [Lew, mistelis, kröll P.412 Pa.17-1].  

22. in the case at hand, the parties chose ad hoc arbitration and chose to avoid institutional 

involvement [R.12 clause20 C.2]. The parties agreed that the arbitral tribunal shall decide any and 

all dispute(s) which may arise between the parties[Id]. However, RESPONDENT indicated to 

CLIMANT that it wanted as few people as possible to know about this arbitration, RESPONDENT 

had good reason to ask for a strict confidentiality clause to be inserted into the contract because 

RESPONDENT had a bad experience with arbitration in the past and the CLAIMANT agreed to 

this term [R.5; R.12 clause20 C.2]. 
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23. Considering that under the chosen procedural law the tribunal is authorized to decide 

challenges to its members [Art. 13.2 MAL], ad hoc arbitration puts special emphasis on this 

authority because this choice makes the tribunal the only and exclusive entity the parties intended 

to empower to make such decision [Redfern& Hunter P.53 Pa. 1.155]. This is compounded where 

the parties are express in agreeing to agree to avoid the involvement of any institution in ad hoc 

arbitration [Redfern& Hunter P.53 Pa.1-15]. 

24. On the other hand, the parties have agreed that the interpretation of the parties’ agreement 

is governed by the CISG [R.48 PO1 Pa.1.2]. also vindobona is a CISG contracting state [R48 PO1 

Pa.4], vinddobona which is the seat of arbitration [R12. Clause20 C.2]. 

25. Then, the contract has to be interpreted in accordance with the parties’ intention [Art.8.1 

CISG]. in the absence of a clear common intended the arbitral tribunal must refer to a reasonable 

third person in the same kind of circumstances as the arties [Art.8.2 CISG] 

26. Since the parties have to put the principle of good faith onto consideration in interpretation 

of MAL convention [Art. 2A.1 MAL]. Since this convention is clearly declared that if the parties 

did not agree on a procedure foe the challenge, then the arbitral tribunal must decide the challenge 

[Art.13.2 MAL]. 

27. The parties have excluded the application of Art. 13.4 ARR as the article states in the 

challenge is to be decided by the appointing authority [Art. 13.4 ARR] but the parties have agreed 

to avoid in the institution involvement [R.12 clause20 C.2]. Since RESPONDENT made has 

intention clear since the meeting in the food fair Ms. Ming have told Mr. Tsai RESPONDENT bad 

experience and that they adopted this arbitration clause and put a very strict confidentiality terms 

[R.5]. and also the addition of the arbitral clause that RESPONDENT had in his mind when it 

agreed to exclude of are13.4 ARR. Then. This Art. Have to be excluded pursuant to the intention 

of RESPONDENT because CLAIMANT was aware of RESPONDENT intention [Art.8.1 CISG]. 

28. However, any reasonable person will be in the same circumstances of this case will 

understand the contract as the arbitral tribunal is the only entity who had decide the challenge 

under the contract [Art.8.2 CISG]. 
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29. Also when the CLAIMANT should decide the MAL should take the concept of good faith 

in its mind [Art.2A.1 MAL]. And make the tribunal decide the challenge as its mentioned in the 

MAL [Art.13.2 MAL]. 

II- MR. PRASAD SHOULD NOT PARTICIPATE IN DECIDING THE CHALLENGE  

30. It is a general rule that an arbitrator cannot take a decision in his own challenge(A). in 

addition, in the absence of the other two members or in the absence of a majority the presiding 

arbitrator is empowers to decide the challenge (B) 

A- An Arbitrator Cannot Make A Decision On His Own Challenge  

31. Matters governed by the model arbitration law and not expressly provided for in its text 

are to be settled under the general principle of this law [Art.2A.2. MAL]. 

32. One of those principles is "nemo debet esse judex in propria causa", this legal principle 

which means no man can be judge on his own case [Daede P.278] this principle is to be applied 

when an arbitrator has an interest in the arbitral proceeding [Id]. Application of this principle 

requires that an arbitrator must step aside and refrain from participating in deciding the challenge 

when one of his friends or someone close to him is in the challenge the arbitrator should withdraw 

to be completely independent [Bassiri & Draye P.159]. 

33. In this case, the parties chose the model arbitration law as the law of the seat of arbitration 

[R.12 clause20 C.2] as such, the aforementioned legal principle applicable in this arbitration 

[Art.2A.2 MAL] 

34. Since CLAIMANT wants Mr. Prasad to decide his challenge [MoC Pa.6]. 

35. Contrary to that, Mr. Prasad cannot make an impartial decision in his challenge because 

Mr. Prasad 30-40% of his earring (s) form his work as an arbitrator in general [R.51 PO2 Q. 10]. 

And 20% of his earnings from Find fund LP in the previous two arbitrations [Id] Mr. Prasad should 

withdraw from participating in making the decision to his challenge to maintain his independence 

[Bassiri & Draye P.159]. 

B- In The Absence Of The Other Members Of The Tribunal, The Presiding Arbitrator 

Makes Decision 
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36. In the questions of the procedure, decision to be taken by a majority of the arbitral tribunal 

[Art.33.3 ARR; Art. 29 MAL]. And if there is no majority the decision will be made by the presiding 

arbitrator [Id] 

37. Because the questions of procedure included the number of arbitrators required to 

constitutes a quorum to make a decision, the language to be used in the proceeding, the number of 

copies desire each party dispending the written the oral procedure, the manner of the cost of the 

proceeding of the record will be kept [mislelis P.295; chatterjee P.555]. 

38. In this challenge, the other two member of the tribunal have to decide the challenge, and if 

Mr. Rizzo and Ms. Reitbauer did not agree, the Mr. Rizzo, the presiding arbitrator will make the 

decision alone [Art. 33.2 ARR; Art. 29 MAL] 

39. Consequently, there is no practical or procedural barrier impeding this arbitration if Mr. 

Prasad steps aside from participating in the decision as a Mr. Rizzo can make a valid decision 

under the chosen law in case of disagreement within the tribunal. 

ISSUE2- MR. PRASAD SHOULD BE REMOVED FROM THE ARBITRAL TRIBUNAL  

40. CLAIMANT alleges that the IBA guidelines on conflict of interest are not applicable [MoC 

Pa.38]. and that the doubts on Mr. Prasad are not justifiable to lead to his lack of impartially or 

independence [MoC Pa.46]. 

41. The IBA Guidelines on conflict of interest are applicable in the arbitration|(I) Mr. Prasad 

is remain unsuitable because of his lack of impartiality (II), and also unsuitable because of his lack 

of independence (III). 

I- THE IBA GUIDELINES ON CONFLICT OF INTEREST ARE NOT APPLICABLE TO 

THE CHALLENGE OF MR. PRASAD  

42. Contrary, to CLAIMANT's claim that the IBA guidelines on conflict of interest are not 

applicable, the international bar association provides that the guide lines on the question are very 

board making them relevant to this arbitration [IBA P.3 Pa.5]. 

43. However, even if a party object on the application of the IBA guidelines the arbitral 

tribunals is still authorize to apply them in the arbitration proceedings [Menaker P.646]. the IBA 
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guidelines have been used widely even when there is no any agreement on then [Born P.2212]. 

and the IBA guidelines have found wide acceptance in the arbitration rules [Born P.2359]. ]. In 

fact, arbitration tribunals have adopted the IBA guidelines even after objections by one of the 

parties [Menaker p.646]. The IBA guidelines fill the gaps in arbitration rules [Tobus p.4 pa.11].  

Moreover, arbitration tribunals frequently use the IBA guidelines as reference point in making 

decision where other rules are applicable [VIAC case NO. 234; ICC case NO,16655]  

44. The nature of the IBA guidelines suggest that they can be applied as a soft law and provide 

guidance even when no chosen by the parties [Menaker P.601]. 

45. In addition, the IBA guidelines can be applied by the tribunal irrespective of dispute 

between the parties [Marghitola p.33] , the IBA guidelines clarify the situation that an arbitrator 

may be put in, the IBA help the parties to fill the gaps. 

46. Even if the IBA guidelines are not applicable Mr. Prasad remains unsuitable arbitrator to 

arbitrate this case. even if we assume that the IBA are not applicable, or relevant to this arbitration 

the doubts relate to Mr. Prasad's partiality and independence prevent him from serving as an 

arbitrator under generally accepted worldwide standards for independence and impartiality. 

Arbitrator independence requires that there is no actual past or present relationship between the 

arbitrator and the parties which may affect the arbitrator's freedom to decide [Lew, Mistelis, Kröll 

P.261 Pa.11-19 ] 

47. Impartiality requires not having predisposition on a question material to the connection 

with one of the parties, issue conflict and prejudgment on the case [Redfern & Hunter P.281 

Pa.4.112] 

48. In this case, Mr. Prasad the CLAIMANT's arbitrator had a relationship with Findfunds LP 

the CLAIMANT's third party funder, because Mr. Prasad had been appointed twice in the past 

from this company (Findfunds LP). [R.36].  

49. In the light of the above, Mr. Prasad considered to be unsuitable arbitrator because of this 

connection with the third party in this case, on the other aspect, the relationship of Mr. Prasad with 
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his partner in the law firm (Pasad & Slowfood) [R.50 PO2 Q.8]. This partner who is now acting 

as a counsel in ongoing arbitration for findfunds LP [R.36]. 

50. As a conclusion, the IBA guidelines are applicable in this dispute, but even if it is not 

applicable that will not change that fact that Mr. Prasad is unsuitable. 

II. MR. PRASAD SHOULD BE REMOVED BECAUSE OF HIS LACK IMPARTIALITY 

51. Mr. Prasad connection to findfunds LP and CLAIMANT's non-disclosure of relevant 

information leads to Mr. Prasad lace of impartiality(A) Mr., Prasad opinion on the question of 

conformity of goods leads to Mr. Prasad lack of impartiality(B) 

A- Mr. Prasad Connection To Find Funds LP And CLAIMANT's Non- Disclosure Of 

Relevant Information Mr. Prasad Lack Of Impartiality 

52. Both parties are required to disclose any relationship between the arbitrator and any entity 

which may had a direct economic interest in the arbitration and any relationship between the 

arbitrator and party [IBA P.15 Pa. 7.a; IBA P.16] 

53. In the present case, Mr. Prasad has a relationship with Findfunds LP the CLAIMANT's 

third party funder [R.37] Mr. Prasad had been appointed twice by this company in pervious 

arbitrations [R.36] furthermore, Findfunds LP has a direct economic interest in this arbitration 

because it gets 25% of the amount awarded in this arbitration [R.50 PO2 Q.1]. Such a relationship 

alone makes Mr. Prasad unsuitable and not impartial [Lew, Mistelis, Kröll P.261 Pa.11-19] Mr. 

Prasad also had a partner in his law firm (Psasd & Slowfood) which is currently acting as a counsel 

for another arbitration by findfunds LP [R.36] in addition, Mr. Prasad has been previously 

appointed by Mr. Fasttrack CLAIMANT's attorney, further, cementing the connection making him 

not impartial [R.38 NOC Pa.3; R.51 PO2. Q.12].  

54. A party to arbitration is required to disclose any circumstances that there are likely to be 

relevant to the arbitral tribunal [Art. 17.f.2 MAL]. Moreover, the Arbitral Tribunal may require a 

party to disclose any changes in the circumstances of the case [Art. 17.f.1 MAL]. This disclosure 

requirement also covers In the other aspect, a party shall disclose any information likely to give 
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raise to justifiable doubts as to an arbitrator’s impartiality and independence [Art. 11 ARR; Art. 

12.1 MAL]. 

55. CLAIMANT did not disclose the information cited above [MoC Pa.37]. The CLAIMANT 

was aware of this information by virtue of the previous appointments of MR. Prasad 

56. The requirement that the party had disclose is all available in the dispute, because 

Findfunds LP has a direct economic interest in the arbitration because it gets 25% of all the amount 

awarded in this arbitration [R.50 PO2 Q.1]. 

57. Furthermore, Findfunds LP had a direct relationship with Mr. Prasad because it had 

appointed him twice in the past [R.36]. 

58. And CLAIMANT knows about it and did not disclose it from Mr. Fasttrack how had also 

appointed Mr. Prasad for his law firm and try to keep those facts secret to avoid the challenge of 

Mr. Prasad [R.38 NOC Pa.3; R.51 PO2. Q.12]. CLAIMANT’s failure to comply with Article 17 

(f) (1) of the UNCITRAL Model Law on International Commercial Arbitration by hiding 

information raises even more doubts on MR. Prasad’s independence [Art. 11 ARR; Art. 12.1 MAL]. 

B- Mr. Prasad’s Opinion On The Question Of Conformity Of Goods Leads To Mr. Prasad’s 

Lack Of Impartiality  

59. In any event, an arbitrator considered to have a lack of impartiality if he or she expressed 

an opinion in the case [Art. 3.5.2 IBA]. However, the prejudgment is one of the reasons that raise 

a reasonable doubt as to the arbitrator’s impartiality. 

60. Moreover, an arbitrator cannot sit on the tribunal if he had previously expressed a legal 

opinion on a case to be decided [LCIA case No. UN7949; waincymer P.297 Pa. 5.9.5; Redfern & 

Hunter P.281 Pa. 4.119; Art. 3.5.2 IBA]. 

61. Mr. Prasad published his opinion on the case of conformity of goods in Vindobona journal 

[R. 4]. Mr. Prasad is predisposed to rule in favor of CLAIMANT due to his opinion on the 

question of conformity of goods [R.4]. That is a prejudgment on this issue which will prefer the 

CLAIMANT in this case and will affect his judgment [Lew, Mistelis, Kröll P.258 Pa.11-11]. In 
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the light of the above, Mr. Prasad had a connection with the CLAIMANT and has a prejudgment on 

the dispute making him unsuitable to participate in this particular arbitration [Redfern & Hunter 

P.281 Pa.4.119]. 

62. This opinion is in the favor of CLAIMANT of course, then Mr. Prasad should be removed 

because this is one of the doubts that may be make Mr. Prasad unfair in deciding the dispute 

[waincymer P.297 Pa.5.9.5; Redfern & Hunter P.281 Pa. 4.119]. 

II- MR. PRASAD SHOULD BE REMOVED PURSUANT TO HIS LACK 

INDEPENDENCE  

63. The relationship between Mr. Prasad and the Slowfood partner justify the doubts on his 

independence (A). And the previous appointments of Mr. Prasad leads to the same result of Mr. 

Prasad’s lack of independence (B) 

A- The Relationship Between Mr. Prasad And His Partner Justify The Doubts On His 

Independence  

64. The IBA states that an arbitrator to have lack of independence if there is a current 

relationship with one of the parties or an affiliate of the party [Art. 2.3.6 IBA]. 

65. Also when there is a current serving for a party or an affiliate of it in an ongoing arbitration 

[Art. 3,2.1 IBA] 

66. In the case at hand, Mr. Prasad has a partner in his law firm who is serving as a counsel in 

arbitration funded by Findfunds LP [R.36]. This partner is a equity partner for Mr. Prasad in the 

law firm [R.50 PO2 Q.8]. Then, Mr. Prasad have a relationship with Findfunds LP in the past and 

an ongoing relationship in the law firm in arbitration for Findfunds LP.  

B- The Two Appointments Of Mr. Prasad By Findfunds LP And The Two Other By Mr. 

Fasttrack Can Lead To A Result That Mr. Prasad Lack Independence  

67. If the arbitrator has been appointed two or more times by the same party, then this is a 

serious doubt on him [Art. 3.1.3 IBA].  
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68. The direct relationship between the arbitrator and the party makes him unsuitable to the 

tribunal. [waincymer P.297 Pa5.9.5; Redfern & Hunter P.281 Pa.4.119]. 

69. In this case, Mr. Prasad was appointed twice by Findfunds LP [R.36] these appointments 

lead to that fact the Mr. Prasad is experience of lack independence [Art. 3.1.3 IBA].  

70. Since those arbitrations and this arbitration funded by the same party (Findfunds LP) this 

considered a relationship between the arbitrator who appointed two times by this company 

[waincymer P.297 Pa5.9.5; Redfern & Hunter P.281 Pa.1.119], makes Mr. Prasad unsuitable in 

the eyes of any reasonable person. 

ISSUE3: RESPONDAN’S GENERAL CONDITION GOVERN THE CONTRACT 

71. CLAIMANT general conditions do not govern the contract (I) RESPONDANT's general 

condition incorporate into the contract (II) Even if CLAIMANT is the offeror RESPONDANT 

standard terms will apply (III) 

I- CLAIMANT’S STANDARD TERMS DO NOT GOVERN THE CONTRACT 

72. RESPONDANT's tender document met all the requirements of CISG article 14 to be 

considered an offer (A) CLAIMANT accepted RESPONDANT’s standard terms (B)  

A- RESPONDANT's Tender Documents Met All The Requirements Of CISG Article 14 To 

Be Considered An Offer   

73. Any proposal that is directed to a specific person with intention to be bound in the case of 

acceptance and is sufficiently definite by indicating quantity and the price of the goods is 

considered an offer under Article 14 of the CISG [CISG Art.14]. intention to be bound provides a 

criterion to distinguish an offer from non-binding proposal [Belkis Vuras in: formation of contract 

according to the CISG P.131 Pa.2]. article 14 included of the quantity of the goods can be 

considered the fundamental element which must be present to lead to a successful conclusion of 

contract [SCHWENZER P Pa.3]. In addition, the offer must explicitly or implicitly fix, or make a 

provision to determine the price [Butler; Honnold; SCHWENZER; E. Allan; A. leete] 
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74. In any event, when a proposal to indefinite person, there must be a clear indication that is 

an offer, otherwise, proposal will be considered as an invitation to make an offer [Honnold P.203 

Pa.135]. 

75. Article 14 contains all the conditions necessary for the tender to be regarded as an express 

offer, the conditions mentioned above, which are fully and fully available in the offer by the 

CLAIMANT, which it, the tender document which send by RESPONDENT to CLAIMANT That 

the request was expressly addressed to the CLAIMANT [R.9, Pa.2]. The RESPONDENT had full 

intention to be bound if CLAIMANT was to approve the tender documents [R.10, Pa.2]. 

RESPONDENT also specified the type, quantity and price of the goods [R.11, Art.2; R.9 Pa.1; 

R.11 Art.3; R.10 Pa.3.1]. Under article 14 of CISG the offer was made by RESPONDENT. 

B- CLAIMANT Accepted RESPONDANT’s Offer And Its Standard Terms 

76. CLAIMANT alleged that its general conditions govern the contract [R.6 Pa.18; R.7 P a.2]. 

Under Article 18 of the CISG acceptance may be express or implicit. 

77. In this case, CLAIMANT accepted RESPONDENT’s standard terms expressly and 

impliedly When a party replies to an offer without raising any objection or adding any 

modification, that party is considered to have accepted the offer expressly [E. Allan Franswoth; 

Joseph lookofsky P.69 Pa.114]. In its letter of acknowledgment, after studying the 

RESPONDENT’s tender carefully, CLAIMANT expressly stated that “will tender in accordance 

with the specified requirement[s]” [P.28 Pa.3]. Consequently, this express acceptance by the 

CLAIMANT without any objection or modification proves that the CLAIMANT accepted 

RESPONDENT’s Standard Terms. 

78. An acceptance can be implicit through an action or by silence and inaction [Maria del 

Pilar]. Silence or inactivity linked with other circumstances are enough to indicate acceptance 

[Oberlandesgericht]. CLAIMANT’s performance of the contract and making \ receiving 

shipments without objection to the RESPONDENT’s standard terms is considered implied 

acceptance of said terms. 
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II- RESPONDANT'S GENERAL CONDITIONS WERE INCORPORATED INTO THE 

CONTRACT 

79. CLAIMANT'S modification was not amount to counter offer (A) In any event, 

RESPONDENT's general condition apply as per the last shout rule (B)  

A- No Counter Offer was Made by the CLAIMANT'S Because There Were No Material 

Modifications in Its Reply     

80. A reply to an offer which purports to be an acceptance but contains additional or different 

terms that do not materially alter the terms of the offer constitutes an acceptance unless the offeror 

promptly objects to the discrepancy [Material terms include the price, payment, quality and 

quantity of the goods, place and time of delivery, extent of one party's liability to the other, or the 

settlement of disputes are considered to alter the terms of the offer materially [E. Allan Pa.1.4, 

Pa.1.5]. In the case at hand, the CLAIMANT changed the goods and the mod of payment [R.15, 

EXC.3, Pa.1]. According to Article 9.3 of CISG the changes made by CLAIMANT are not 

considered fundamental changes to the contract and therefore cannot be considered as a new offer, 

rather only an amendment to the tender documents. Accordingly, RESPONDENT’s general 

conditions govern the contract. 

B-In Any Event, RESPONDENT’s General Condition Apply As Per The Last Shout Rule  

81. CLAIMANT claimed according to the last shout rule that his general conditions applied 

[MoC Pa.100]. The last shout rule is contrary to changes in the contract that was fundamental 

changes 

82. According to the “last shout rule”, the last party to have communicated in the contract 

conclusion process is the offeror and its terms apply by virtue of acceptance, sometimes through 

performance, by the other party [SCHWENZER P.348 ,349 Pa.35]. RESPONDENT was the last 

party to communicate making it the offeror and CLAIMANT accepted RESPONDENT’s offer by 

performing the contract [R.5, Pa.5; R.6, Pa.16; R.25, Pa.13]. Under this interpretation on the 

contract formation rules of the CISG the RESPONDENT’s standard terms apply. 
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III-EVEN IF CLAIMANT IS THE OFFEROR RESPONDANT’S TERMS WILL APPLY 

83. Negotiated terms override standard terms (A) RESPONDANT’s acceptance was 

conditional (B) 

A- Negotiated Terms Override The Standard Terms 

84. According to, AC rule 8, in case of contradictions between negotiated terms and standard 

terms the negotiated terms prevail [AC N8 Pa.8]. 

85. In our case there is tow terms, first the one before the contract [R.9] and we can have 

considered that as a negotiation terms and the second is after the contract [R.16] this considered as 

the standard terms according to tis art. The negotiation terms are applying and this mean 

RESPONDENT standard terms apply 

B- RESPONDENT Made a Conditional Acceptance Counter Offer 

86. Statements by the parties are interpreted pursuant to either a subjective or an objective test. 

A party's statements and conduct are to be interpreted subjectively according to his intent where 

the other party knew or could not have been unaware what that intent was [Art 8.1 CISG; Joseph 

Lookofsky Pa.b.84_Honnold P.156, Pa.107.] In this case, when CLAMANT sent his … to 

RESPONDENT and inserted the CLAIMANT’s standard terms into it, but he wrote a statement 

that was not applicable under the CLAIMANT’s standard terms [R.16, ExC.4] CLAIMANT 

deviated from its terms and ….  

87. In accordance with article [8.1 CISG], the RESPONDENT understood CLAIMANT 

intention that the general conditions were not applied and therefore RESPONDENT agreed to 

CLAIMANT offer [R.17, C5[ 

88. accordingly, CLAIMANT general conditions did not apply because RESPONDENT had 

not consented to it  

89. Even if we cannot interpret the terms on the basis of intent, there are particular form 

requirements in regard to lay-out design format or size of the text of standard or any other terms it 
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is merely necessary in terms of article 2.8 of CISG that reasonable person of the same kind should 

be able to understand the content of the standard terms as presented [ACO.13 Pa.6.1] and the 

phrases must be available in a language understandable by the other party [ACO.13 Pa.6.2[ 

90. In this case, the RESPONDENT accepted the CLAIMANT's offer and is therefore bound 

by the CLIAMANT’s standard terms. it approved limited terms, as the RESPONDENT agreed to 

the method of payment and size of the goods [R.17 ExC.5]. accordingly, CLAIMANT accepted 

the RESPONDENT consent and sent the goods [R.5 Pa.6]. Accordingly, CLAIMANT's standard 

conditions are not applicable because t RESPONDENT has not consented to it.  

ISSUE 4: CLAIMANT DID NOT SUPPLY CONFORMING GOODS 

91. CLAIMANT did not comply with the ethical requirements of the contract (I), The goods 

were non- conforming under CISG Art.35 (II). 

I- CLAIMANT DID NOT COMPLY WITH THE ETHICAL REQUIREMENTS OF THE 

CONTRACT 

92. The substance of the Seller’s obligations is determined by the agreement between the 

Parties [Schlechtriem Art.35]. As it has been proved that RESPONDENT’S standard terms govern 

the contract [MoR Pa.70], the conformity of the goods supplied by CLAIMANT needs to be 

assessed in accordance with RESPONDENT’s business code of conduct [R. 14 COC]. It cannot 

not be proved that CLAIMANT adhered to the same. because RESPONDENT’s standard terms 

explicitly create an obligation of result (A), and the CLAIMANT is liable for its suppliers’ conduct 

(B). 

 

A- RESPONDENT’s Standard Terms Explicitly Create an Obligation of Result  

93. The CLAIMANT claimed that its commitment to the contract was an obligation to perform 

best efforts, and accordingly claimed that it was not responsible for failure to comply fully with its 

obligations [MoC Pa.35]. Non-performance is defined as a failure by a party to perform any of its 



 
AL-IRAQIYA UNIVERSITY  

	

	 18	

obligation under the contract. [Brunner; Jan 2008]. The notion of non-performance encompasses 

complete failure to perform and all forms of incomplete or otherwise defective performance, late 

performance, as well as a violation of ‘accessory’ duties, such as the duty to cooperate in order to 

give full effect to the contract. [Brunner P.58 Pa.3]. It is irrelevant whether the obligation is one 

of the ‘principal’ obligations under the contract or some other ‘accessory’ or ‘ancillary’ obligation 

[Brunner P.58 Pa.3]. The occurrence of non-performance depends on the content of the contractual 

obligation, in particular that the performance obligation has become due under the rules regarding 

time of performance, or that any condition precedent has been fulfilled. [6.1.1 UPICC; Art. 7:102 

PECL]  

94. Under the CISG, the UPICC and the PECL, the right to damages, like other remedies, arises 

from the sole fact of non-performance. It is not necessary for the aggrieved party to prove in 

addition that the non-performance was due to the fault of the non-performing party [ UPICC and 

Comment No. 1; Arts 8:101, 9:501 PECL]. The degree of difficulty in proving the non-

performance will depend upon the content of the obligation. 

95. In many instances, the determination of the content of the obligation at issue and the 

evaluation as to whether non-performance has occurred or not, may be made on the basis of the 

distinction between obligations of best efforts and obligations to achieve a specific result. [TLDB]. 

Where a party's obligation is to produce a given result, its failure to do so entitles the aggrieved 

party to damages despite the exercise of all reasonable care and skill on its part, i.e., regardless of 

any fault, except where performance is excused. In case of an obligation of best efforts, the obligor 

will be liable only if it has not exercised the care and skill required under the circumstances, 

regardless of whether a desired (but not promised) result has occurred [Burnner P.60 Pa.3]. 

96. As mentioned above, Art. 8(1) CISG lays down that the statements made by a party are to 

be interpreted according to his intent when the other party knew or could not have been unaware 

of that intent [Schmidt-Kessel Art. 8 Pa.24].  

97. In the present dispute, principle E of RESPONDENT’S CoC states that CLAIMANT is 

required to produce a specific result, to “under all circumstances procure goods and services in a 
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responsible manner” [R.14 E]. The word “responsible” in the contract clearly means that the 

CLIAMANT is obligated to fulfil his obligations [oxford dictionary]. According to the 

interpretation of the contract and its clear words, we have no reference to the best effort in the 

matter of supplying raw materials. RESPONDENT did not mention in his contract any words that 

he asked to make the best effort. 

98. However, as obligations of both types of contractual duties may coexist in the same 

contract, sale or work contracts may also involve duties of best efforts [Brunner P.72 Pa.2]. the 

words in which a function of the care is made indicate to CLAIMANT's obligation to choose the 

best suppliers, a commitment that is totally separate from its obligation to supply cake that 

corresponds to the required contract specifications [R.14 Pa.D] 

99. This is contrary to the CLAIMANT's claim. This provision requires it to comply under all 

circumstances to fulfil its obligations [R. 14 CoC, Principle E]. 

B-CLAIMANT Is Liable for Its Suppliers ' Commitment to the Contract with the 

RESPONDENT 

100. CLAIMANT supplied RESPONDENT with the goods that were not in conformity with the 

physical and ethical contractual specifications and might the plaintiff claimed that he was not 

responsible for the defect and was out of his hand and had been defrauded and must be relieved of 

responsibility.  

101. However, in accordance with an article 79 CISG, the seller is not exempt from its liability 

for lack of conformity “In general, the seller is not exempted under Article 79(1) when those within 

its sphere of risk fail to perform; for example, the seller's own staff or personnel and those engaged 

to provide the seller with raw materials or semi-manufactured goods. The same principle applies 

to the buyer in relation to the buyer's own staff or personnel and those engaged to perform the 

obligations of the buyer under the contract” which divide the suppliers to the third party for two 

kinds: 
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102. The first identifiable group of "third persons" is composed of those who, while not 

entrusted with the performance of the contract vis-à-vis the buyer, nevertheless enable, assist, or 

create the preconditions for the seller's delivery of conforming goods. These "third persons" may 

be distinct and separate from the seller, such as suppliers of raw materials, subcontractors of semi-

manufactured parts and other "ancillary" or "auxiliary" agents whose performance is a 

precondition to the seller's obligation to deliver conforming goods. These third-party suppliers or 

subcontractors, to whom the seller turns as a source for the supply of goods, are not the type of 

"third persons" contemplated in Article 79(2). There is a consistent line of decisions suggesting 

that the seller normally bears the risk that third-party suppliers or subcontractors may breach their 

own contract with the seller, so that at least in principle the seller will not be excused when the 

failure to perform was caused by its supplier's default. [AC N7 Pa. 18] Article 79(1) remains the 

controlling provision to ascertain the liability of the seller for the acts or omissions of that type of 

"third persons" whose default cannot be invoked by the seller to excuse his own failure to deliver 

conforming goods. An exception should be allowed, however, for those very exceptional cases in 

which the seller has no control over the choice of the supplier or its performance, in which case 

the supplier's default may be established as a genuine impediment beyond the control of the seller. 

[Peter Schlechtriem and Ingeborg Schwenzer P. 819-22] 

103. The second group of "third persons" identifiable under Article 79 (2) is composed by those 

who are "independently" engaged by the seller to perform all or part of the contract directly to the 

buyer. It is not easy to ascertain the precise meaning of "... a third person whom [the party claiming 

exemption] has engaged to perform the whole or part of a contract ...", but the expression seems 

to point to those third persons who, unlike third-party suppliers or subcontractors for whose 

performance the seller is fully responsible, are not merely separate and distinct persons or legal 

entities, but also economically and functionally independent from the seller, outside the seller's 

organizational structure, sphere of control or responsibility.[ Bonell P.545]  

104. In our current case, the suppliers fraudulently and supply non-conforming goods [R.21], 

but according to the above, CLAIMANT cannot exempt from non-conformity. 
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105. cases where the defects result from a failure of this genuinely "independent" third person, 

the prerequisites for exemption under Article 79(2) have to be met cumulatively by both the seller 

and the third person. In this particular case, the seller's liability stretches to answer for the conduct 

of such an independent "third person", unless the impediment was insuperable for the seller and, 

additionally, the independent third person would qualify for exemption under Article 79(1) if such 

third person had been the seller. Thus, Article 79(2) is meant to increase the seller's liability, for it 

makes the seller in principle responsible for defective performance incurred by independent third 

persons as if it were the seller's own conduct. [AC N7 Pa.20] Of course the seller's liability is not 

unconditional, for in exceptional cases he may be able to establish that he had no control over the 

choice of such third person, either because the third person enjoys a monopoly in the supply of 

goods or services, or if the third person was chosen by the buyer, or if the seller may otherwise 

establish that default by the third person was actually beyond his control [AC N7 Pa.20]. 

106. That the vendors contracted by the vendor did not meet all of the nodal obligations after a 

non-governmental organization published a practical of companies in the farmers' sheets of the 

RESPONDENT's knowledge and knew that the goods they were arriving were not in conformity 

with the terms and standards that the twinkling of the agreement It [C7] 

107. After the peasant’s scandal and what they did, the plaintiff's infraction appeared to choose 

such suppliers and not to impose the necessary censorship, which was mentioned in both the 

CLAIMANT's supplier COC and the RESPONDET’s supplier which pointed out very clearly to 

the necessity of selecting them in the best cases and imposing the best control on them [ R.14 E]. 

The CLAIMANT had emphasized to the RESPONDENT the choice of the best suppliers whose 

work corresponded to the terms and work of the buyer [R.31 Pa4] 

III- The Goods Are Non-Conforming Per CISG Article 35 (2) 

108. CLAIMANT delivered goods which were not fit to ordinary purposes (A), and were not fit 

to the particular purpose known to CLAIMANT (B) 

A- The Goods Were Not Fit to the Particular Purposes  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109. It was clear to the CLAIMAN that RESPONDET wanted the goods to be fit for particular 

purpose when mention “it is our intention to become a Global Compact LEAD company by 2018” 

[R.41 Pa.4] Which makes the required specifications absolutely clear to CLAIMANT that he must 

supply the goods complied with Global Compact principals, principals number (8) communicated 

to CLAIMANT the particular purpose of goods. When the purpose was not absent to the seller he 

must performed his obligations “If the one of the parties was party to the Global Compact, the 

other party have to work within the principals” [Schwenzer ethical Pa.74]  

110. principals number (8) English It is explicitly concerned with the environment and states 

that there is no harm or a negative impact on trade in the environment, which is contrary to what 

the seller has done and therefore he had violated the agreement of the Parties and the goods were 

not suitable because what he had supplied was a product in a territory contrary to the environmental 

laws of the state of industrialization, that's what the CLAIMANT approved [R.21]. 

B-CLAIMANT Delivered Goods Which Were Not Fit To Ordinary Purpose 

111. Art. 35(2)(a) CISG requires the goods to be fit for all the purposes an ordinary buyer would 

use them for [Magnus/Honsell, Art. 35 N13]. The seller must inform the buyer if the goods are 

only fit for some of the ordinary purposes, otherwise the seller is in breach of Art. 35(2)(a) CISG 

[Schwenzer, Art. 35 N13].  The seller must deliver goods that are “of the quality and description 

required by the contract” [Art. 35(1) CISG]. In assessing “quality and description”, one must 

primarily focus on the contract between the parties [Schwenzer in Schlechtriem p.413; Bianca in 

Bianca/Bonell p.272]. To ascertain the RESPONDENT’s obligations, the Tribunal must look to 

the principles of contractual interpretation in Article 9(1) CISG 

112. the parties are bound by any usage to which they have agreed and by any practice which 

they have established between themselves. Thus, two situations have to be distinguished: the first 

one is where the parties have repeatedly [Schwenzer ethical Pa.74] agreed on express terms setting 

up certain ethical standards; in such a case, a justified expectation might arise that the parties will 

continue to proceed accordingly in the future. [Schwenzer ethical Pa.75] Thus, although an express 

term is lacking, the contract may be supplemented in accordance with the previous conduct of the 



 
AL-IRAQIYA UNIVERSITY  

	

	 23	

parties. The second situation is the one where the parties have individually agreed to a certain 

usage. This may be presumed where both parties participate in one of the above-mentioned private 

initiatives, such as the UN Global Compact. Under these conditions, it is irrelevant whether the 

agreed usage could also fall under Article 9(2) CISG as an international trade usage. If both parties 

have agreed to certain standards on a broader scale, they must, consequently, be deemed to have, 

at least implicitly, agreed to such a usage in their individual contracts.  

113. In present case, CLAIMANT did not delivered goods fit to the environment principles [C9] 

to RESPONDENT’s ordinary purposes as a member of Global Compact, while CLAIMANT was 

knowing perfectly well that RESPONDENT [R.11] and that This situation imposes a requirement 

on the goods to conform to the principles of the Global Compact These purposes are the usual 

purposes for those who are bound by this principle 

 


